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OPINION AND ORDER

This case is before the Board pursuant to an order
of the United States Court of Appeals for the Federal
Circuit granting the Board’s motion to remand this
appeal to allow the Board to reconsider its earlier
decision denying respondent’s motion fo:r attorney fees

in light of the court’s decisions in Gavette v. Office

1 fThe docket number in this case was formerly shown as
HQ75218210014ADD.



of Personnel Management, 785 F.2d 1568 (Fed. Cir.
1986) (in banc) and Boese v. Department of the Air
Force, 784 F.2d 388 (Fed. Cir. 1986). The Board’s
earlier uecision is found at 28 M.S.P.R. 306 (1985).
Pursuant tc its authority under &5 U.S.C.
§ 7701 (e) (1) (B), the Board REOPENS this appeal. We
affirm that portion of our earlier decision which
concluded that 5 U.S.C. § 7701(y), a provision of the
civil Service Reform Act (CSRA)2, is applicable to
actions taken under 5 U.S.C. § 7521. We further
conclude that the appellant is entitled to an award of
attorney fees and certain expenses under section
7701(g) and we reverse our finding to the contrary in

our earlier decision.

PART T: BACKGROUND

In its earlier decision on the merits in this
appeal, the Board found that the Social Security

Administration (complainant or agency) had failed to

2 pub. L. No. 95-454, 92 Stat. 1111 et seq., codified
in scattered sections of Title 5, United States Code.
Because we find that the respondent is entitled to an
award of fees under the CSRA, we need not reach the
issue of whether he is also entitled to an award under
5 U.5.C. § 504, a provision of the Equal Access to
Justice Act.



sustain its burden under 5 U.S.C. § 7521(a)3 of proving
that good cause existed to remove respondent Balaban
from his position of administrative law ijudge (ALJ)
based on a charge of low productivity. 20 M.S.P.R 675
(1984). Relying on its earlier decision in a related
case, Socilal Security Administration v. Goodman, 19
M.S.P.R. 321 (1984), the Board found that the agency
had not established good cause for its action. In
Goodman the agency had relied on statistical evidence
which compared the respondent’s case production and
caseload level with the average figures in the same
categories for the other ALJs on the agency’s rolls,
and the Board found that this comparative evidence did
not establish a valid measure cf productivity. 19
M.S.P.R. at 331. In the instant case, the Board found
that the agency hid relied on evidéence which was
”substantially similar” to the evidenc2 in the Goodman
case, and the Board therefore found th=t the agency’s
charge of low productivity could not be sustained. 20

M.S.P.R. at 676.

3 Title 5 U.S.C. § 7521 (a) provides that:

An action may be taken against an
administrative law judge appointed
under 3105 of this title by the
agency in which the administirative
law judge is employed only fuor good
cause established and determirad by
the Merit Systems Protection Eward
on the record after opportinity
for hearing before the Board.



The respondent then filed a motion for attorney
fees, and he argued that he was entitled to fees under
both 5 U.S.C. § 504 of the Equal Access to Justice Act
(EAJA) and 5 U.S.C. § 7701 of the CSRA. 1In an initial
addendum decision and an order that was incorporated by
reference, the Board’s ALJ held that 5 U.S.C. §
7701 (g) was not applicable to actions brought under 5
U.S.C. § 7521, but that the EAJA provision at 5 U.S.C.
§ 504 was applicable. He found that the agency’s
charge that the respondent had failed to carry a
minimally acceptable workload was not Jjustified, that
35 percent of the time spent was attributable to that
portion of the case, and he granted the attorney fee
request. to that extent. Addendum Decision File, Tab
24, at 8-9,

Both parties petitioned the Board for review of
this cecision. In an opinion and order issued on July
16, 1985, the Board granted the petitions for review on
the issue of whether both the EAJA and CSRA attorney
fee provisions are applicable to section 7521 cases,
and the Board reversed the initial addendum decision.
Relying on its earlier attorney fee decision in Social

Security Administration v. Goodman, 28 M.S.P.R. 120



(1985)4, the Board held that ALIs are entitled to
obtain attorney fees under the CSRA attorney fee
provision at 5 ‘U.5.C.. § 7701 when they prevail against
an agency action proposed under 5 U.S.C. § 7521. 28
M.S.P.R. at 308. As in Goodman, the Board found that
EAJA was intended to provide for attorney fees only
where another fee shifting statute did not exist, and
that since fees were authorized under CSRA, EAJA was
inapplicable. The Board concluded, however, that the
respondent was not entitled to an award under section
7701 (g), because he had not shown that fees were
warranted 1in the interest of Jjustice under the
standards set forth by the Board in Allen v. U. 8.
Postal Service, 2 M.S.P.R. 420, 427 (1980).

The respondent then sought review of the Beoard’s
decision in the United States Court of Appeals for the
Federal Circuit. While the appeal was pending the
court issued 1ts decisions in Gavette, 7385 F.2d 1568,
which concerned the relationship between the CSRA and
EAJA attorney fee provisions, and in Boese, 784 F.2d4.
388, which involved the interpretation of the "interest
of Jjustice” requirement in §&§ 7701(g). The Board’s

request that this appeal be remanded to allow the Board

4 The Board has since reconsidered its attorney fee
decision ir Goodman and concluded that an award of fees
under 5 U.S.C. § 7701 is warranted in the interest of
justice. Social Security Administration v. Goodman,
Docket No. HQ75218210015ADD, slip op. at 10-11

( April 2 , 1987).



to reconsider its denial of attorney fees in light of
the court’s intervening decisions in Gavette and Boese
was dgranted by  the court. "Both parties have filed
supplemental memoranda addressing the effect of the

court’s decisions on the instant appeal.

PART 1I: RESPONDENT’S ENTITLEMENT TO ATTORNEY
FEES UNDER THE CSRA

Under the CSRA attorney fee provision at 5 U.S.C.
§ 7701(g9) (1), the Board may award reasonable attorney
fees if (1) the employee is the prevailing party; (2)
the employee has incurred fees in an appeal before the
Board; and (3) the Board determines that “payment by
the agency is warranted in the interest of justice....”
Allen, 2 M.S.P.R. at 427 (l1980). Because the relief
regquested by the agency was denied by the Board, tae
respondent is clearly the prevailing party. The record
shows that an attorney-client relationship existed and
that legal services were provided for the.respondent.
O ‘Donnell V. Department of Interior,
Z M.S.P.R. 445, 454 (1980),

The respondent contends that fees are warranted in
the interest of Jjustice under two of the five
categories of cases described by the Board in Allen.
Specifically, the respondent relies on the second
Allen category, which encompasses cases where the
agency action was “clearly without merit,” “wholly

unfounded” or the employee 1is ”substantially innocent



of the charges,” and the fifth Allen category, which
includes cases where ”"the agency knew or should have
known that it-would not prevail on the merits.” . Allen,
2 M.S.P.R. at  434-35. With regard to the
"substantially 1innocent” category, the respondent
argues that twe charges were leveled by the agency,
one relating to case disposition rates and another
relating to case load, and that neither charge was
sustained by the Board. On this basis, the respondent
argues that he was substantially innocent and entitled
to fees.

Citing the court’s decision in Boese, the agency
advances the same arguments that it articulated in the
Coodman case. Specifically, thé agency contends that
the respondent prevailed merely based on a technical
defect in the agency’s evidence, i.e., the agenby's
failure to prove that its comparative statistics were a
valid measure of productivity, that he was never
cleared of the charges of low productivity, and that he
therefore cannot be considered to be substantially
innocent. The agency’s argument in this regard is
based on the Court’s statement in Boese that whether an
employee prevails on the merits of the action as
opposed to “scme technical defect” is an important
consideration in determining whether the employee is
substantially innocent. 784 F.2d at 391, Additionally,

the agency points to the fact that in its earlier



decision denying fees in this case, the Board stated
that the resvondent was an unusually low producer and
that the..charges. .were ot without merit. 28 M.S.P.R.
at 309 (1985). Given these ccnsiderations, the agency
argues that the respondent cannot be viewed as
substantially innocent.

As in Goodman, we find that the agency’s arguments
are unpersuasive and that the record supports a finding
that the respondent was substantially innocent.
First, it 1is clear that the Board’s refusal to find
good cause under 5 U.S.C. § 7521 for respondent’s
removal was not based on a mere technical defect in the
agency’s case. The evidence on which the agency relied
in the instant case and in the Goodman case was
"substantially similar.” 20 M.S.P.R. at 676. It is
evident here, as it was in Goodman, that ”“the agency’s
statistical comparisons were the centerpiece of its
charge that the respondent was an unacceptably low
producer, and the agency failed to establish the

relevance or validity of these statistics as a proper

measurement of productivity.” Social  Security
Administration v. Goodman, Docket No. HQ
752182100015ADD, - slip op. at 8
( April 2, 1987). Additionally, we find no

merit in the agency’s argument that the respondent is
not substantially innocent because of the Board’s

remarks in its earlier attorney fee decision, see 28



M.S.P.R. at 309, that the charges were not without
merit and that the respondent was an unusually low
producer. - Upon reconsideration of our decision, we
agree with the respondent that these remarks must be
given little weight because they are fundamentally at
odds with the Board’s decision on the merits. 20
M.S.P.R. at 676. It is unavailing for the agency to
focus on the Board’s remark that the respondent was a
low producer (as measured by the agency’s comparative
statistics), while ignoring the Board’s ultimate
finding that the agency’s statistics did not establish
a valid measure of productivity.

Further, we find no merit in the agency'’s apparent
argument that the ”substantially innocent” standard is
not an independent basis for a fee award, separate and
apart from the ”clearly without merit” and “wholly
unfounded” subcategories included in Allen category 2.
In Boese, the court made it explicit that a prevailing
employee can be “substantially innocent” whether or not
the charges are ”clearly without merit” or ”wholly
unfounded.” 784 F.2d at 388. 1In the instant case, the
agency’s action was viewed as encompassing two charges
and neither was sustained by the Board. Under the
standard set forth in Boese, it is therefore clear that
the respondent must be considered to be #substantially
innocent” since he prevailed on both the charges

brought against him.
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The respondent also contends that the facts of
this case demonstrate that he meets the interest of
justice standard based on Allen category 5: the agency
"never possessed trustworthy, admissible evidence” and
therefore ”knew or should have known that it would not
prevail on the appeal.” Yorkshire v. MSPB, 746 F.2d
1454, 1457 (Fed. Cir. 1984); Allen, 2 M.S.P.R. at 434-
35. We agree.

In our decision on remand in the related case of
Social Security Administration v. Goodman, Docket No.
HQ75218210015ADD, slip op. at 10-11 ( april 2,
1987), we relied chiefly on two internal agency
memoranda to find that the agency itself had
significant and long-standing doubts about the validity
of the statistical comparisons upon which it based the
action, and that it did nothing to resolve those doubts
when it brought the action. On this basis, we found in
Goodman that the agency knew or should have known that
it could ﬁot prevail on the merits when it brought the
action. Id. Although the evidence in the instant case
regarding the historical background of the charges is
not identical to that presented in the Goodrman case, we
find ample evidence to support a finding that the
agency should have known that its statistical
comparisons would not be sufficient, absent proof of
their validity, to establish good cause to remove the

respondent.
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From the ouvtset, the agency was clearly on notice

that the respondent would challenge these statistical

comparisons.. For example, 1in response to an. agency . . ...

memorandum informing him that his monthly disposition
rate was significantly less than that of his peers, the
respondent guestioned the use of the average monthly
disposition rate of his peers as a valid measure of his
productivity. Removal Record, Complainant’s Exhibits
9, 10.

A study by the General Accounting Office (GAO),
published in April, 1981, should have provided further
notice to the agency that the validity of its
statistical comparisons was sure to be the most
contested aspect of its case and that there was a need
to prove the validity of these comparisons. The study
reported that some AlLJs believed that the use of the
average disposition rate was misleading as a measure of
productivity because it did not reflect a number of
variables, including the mix of cases assigned, the -
type of decision rendered, and the method of handling
the case. Removal Record, Respondent’s Exhibit 39 at
8. The study noted that in defense of its statistical
comparisons, the agency asserted that the use of an
average should account for such variables. While not
expressly agreeing with the ALJs, the study found that
the agency’s own evidence supported the ALJs’ concerns

regarding the use of an average disposition rate to-
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measure productivity. Id. The agency essentially
ignored these warnings and did 1little to resolve the
deficiencies in its evidence. It is significant that
the issue of whether the average disposition rate
reflected an appropriate mix of cases was raised in the
1981 GAO report and was the particular deficiency in
the agency’s evidence which the Board found was fatal
to the agency’s case.

It is true that, at the time the agency initiated
this action, there were no decided cases that addressed
whether an agency could remove an ALJ for performance-
based reasons, and if so, what type of evidence would
be sufficient. As we did in Goodman, however, we find
that this fact does not excuse the agency’s failure to
submit probative evidence in support of its action,
particularly where, as here, the agency had
considerable warning as to the potential weaknesses in
its evidence. Based on these consideratiéns, we find
that the agency knew or should have known that it could
not prevail on the merits when it brought its complaint

against tha respondent.

PART J1IT: REASONABIENESS OF FEES AND EXPENSES

2. Fees

The respondent seeks an award of attorney fees
totaling $93,982.50 and an award of $4,482.48 for
expenses for work done in the Board proceeding and

before +the U.5. Court of Appeals for the Federal
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Circuit on remand.’ This decision addresses only those
fees and expens#s incurred in the Board proceeding.6
The-Board has a statutory duty to assure that only
”reasonable attorney fees” are awarded. 5 U.S.C.
§ 7701 (g9)(1); Kling v. Department of Justice, 2
M.S.P.R. 464, 475 (1980). The 1initial task in
determining an appropriate fez= 1s to establish the
number of hours reasonably cxpended and the reasonable
hourly rate, adjusted to take account of other relevant
factors, 1f they are not already reflected in the

hourly rate. KXling, 2 M.S.P.R. 471-474.

5 In his supplemental memorandum submitted following
the court’s remand order, respondent stated that his
total fee request for both the Board and court
proceedings included 709 hours of which 162 hours were
for the court proceeding. A review of the three
itemized listings for respondent’s hours which are in
the record, however, reflects a total of 49%9.30 hours
for the Board proceeding and 216.10 hours for the court
proceeding, for a total of 715.40 hours. The latter
figure also reflects respondent’s withdrawal of a claim
for 3 hours for Mr. Scott®s time on November 30, 1982.

§ citing Lizut v. Department of the Army, 27 M.S.P.R.
611 (1985), the respondent contends that the Board has
the authority under 5 U.S.C. § 7701 to award fees which
were incurred when he appealed the  Board’s attorney
fee decision to the court. Respondent’s reliance on
Lizut is misplaced, since that decision awarded fees
under the attorney fee provision in the Back Pay Act, 5
U.S.C. § 5596(b)(1)(Aa)(ii). That provision is not
applicable here since the respondent did not suffer a
reduction in pay, allowances, or differentials, as
required for an award under the Back Pay 2ct.
Additionally, we note that in Olsen v. Department of
Commerce, 735 F.2d 558, 560-61 (Fed. Cir. 1984), the
court held that section 7701(g) is necessarily related
to fees incurred in Board proceedings and therefore
does not authorize the Board to award fees for services
in connection with judicial review of a Board decision.,
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In this case, the respondent’s counsel requests
that the Board award fees based on the current hourly
rates of .$135 for partners and $100 for associate
attorneys and apply these rates retroactively to May,
1982, the date when fees were first incurred.’
Respondent argues that the retroactive application of
current rates will “counterbalance” the delay in
payment of fees. Petition for Review File, Tab 11,
Respondent’s Supplemental Memorandum on Remand From the
Court of Appeals, at 9. We decline to award fees based
on a retroactive application of counsel’s current
hourly rates. While it is true that there is judicial
precedent for the use of current rates retroactively as
a means to compensate for delay, the continued validity
of such precedent is extremely questionable in light of
the Supreme Court’s recent ruling in Library of
Congress v. Shaw, 106 §. Ct. 2957 (1986).

In Shaw, the Court found that an award'of attorney
fees may not be enhanced to conmpensate for delay in
receipt of payment absent an express statutory
provision providing for the payment of interest. The
Court found that the attorney fee provision included in
the Civil Rights Act of 1964 did not provide for such a
waiver. Courts that have considered whether the

reasoning in the Shaw decision bars the use of current

7 The total amount of fees claimed by respondent,
$93,982.50, is based on the retroactive application of
current rates.
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hourly rates retroactively have concluded that it does.
Utah Intern., Inc. v. Department ~f the Interior, 643
F.Supp. 810, 829-30 (D.Utah 19%-3; Cf. McKenzie v.
Kennickell, 41 Empl. Prac. Dec. {CCH! P36,447
(Septembef 12, 1986). Since the attorney fee statute
applicable here, section 7701 (g)(l1), makes no
provision for an award of interest, we believe that the
Court’s ruling in Shaw would precliude any increase in
counsel’s fee award to compensate for delay in payment.

The «c¢laimed hourly rates for respcndent’s
attorneys are %100~-$135 for David Shapiro and Joseph

Scott, and $1iC0 fifor Michael J. Kator.® We need not

8  For Mr. Shapiro, the claimed hourly rates are $100
for the period May 12, 1982 - March 28, 1983; $110 for
the period April 4, 1983 - May 5, 1984; $125 for the
period June 4, 1984 - Dec-mber 18, 1985; and $135 since

January, 1985, In the moatisn for fees, Mr. Shapiro
states that his hourly rate was raised from $100 to
$110 during August-September, 1982. The record

reflects, however, that for the instant case, he billed
163 hours until April 6, 1983 at the $100 hourly rate.
Tab 1, Attorney Fee Motion, at 8. Mr. Shapiro’s
affidavit indicates that he has been a partner in the
firm of Kator, Scott & Heller since June 1, 1985. For
Mr. Scott, the claimed hourly rates are $100 for the
period May 12, 1982 - September 1, 1982; $125 for the
period September 2, 1982 - December 30, 1984; and $135
since January, 1985. A review of the itemized time
sheets, however, shows that Mr. Scott performed work
only during the period when the $125 rate was in
~effect. _Mr. Scott’s affidavit indicates that he has
been a partner in the firm of Kator, Scott & Heller at
all times relevant to this proceeding. For Mr. Kator,
an associate of the firm, the claimed rate is $100 per
hour from February, 1985 ¢to the present. The
respondent’s claimed fees for another attorney, Mr.
Heller, are not addressed since the record indicates he
performed services only in connection with the court
proceeding. See note 6, supra.
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address the reasonableness of the $100 and $135 hourly
rates claimed for Mr. Scott, because the record showed
that he performed no services during the peric? that
those rates were in effect. See note 8, supra. The
agency challenges respondent’s claimed rates as
excessive and argues that the documentation provided by
the respondent does not contain sufficient evidence of
the prevailing community rate. See Mitchell v.
Department of Health and Human Services, 19 M.S.P.R.
206 (1984). Based on counsel’s factual submissions,
his records, and the sworn statements of Messrs.
Shapiro, Scott, and Kator as to their customary billing
rates, we find that the claimed hourly rates of $100-~
135 for Mr. Shapiro, $125 for Mr. Scott, and $100 for
Mr. Kator are reasonable in this case.

The record reveals that Messrs. Shapiro and Scott
are well recognized figures in federal personnel law
and have appeared before the Board and the courts in
several noteworthy cases. The record also reflents
that they have received court awards at the $135 hourly
billing rate for comparable cases during the relevant
time periocd, and that Mr. Scott received an attorney
fee award from the Board in 1984 at the $125 hourly
rate.

Additionally, the record shows that the $100
hourly rate sought for Mr. Kator is reasonable in light

of his experience, standing, and the type of cases 1in
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which he has appeared as counsel. This case is similar
to Losure v. Interstate Commerce Commission, 18
M.S.P.R. 388, 392-93 (1983), wherein the Board awarded
counsel an hourly rate of $125, despite its finding
that “additional evidence concerning counsel’s billing
practices might have been useful.” As in Losure, we
find that counsel has adequately justified the claimed
hourly rates, and we 7”do not think it necessary to
prolong this case further.” Id.

The agency also challenges the reasonableness of
the claimed hours and argues that the Board should
reduce them by 1/2 or 1/3. Tab 5, Agency Opposition to
Respondent’s Attorney Fee Motion, at 39-43,
Specifically, the agency asserts that: (1} 33.9 hours
which included such tasks as research, document and
transcript review, organization of the file, and
photocopying should be disallowed; (2) travel time
should not be billed at the same rate as legal work:;
(3) a charge for 34.5 hours for telephone calls with
the client are excessive; (4) 30 hours devoted to the
respondent’s unsuccessful motion to dismiss are
severable and should be disallowed; (5) 90 hours
devoted to preparation for the Board hearing, including
one 1l8-hour day, are excessive; (6) the hours devoted
to discovery are excessive; (7) hours devoted to the
review of the Goodman case and decision are excessive;

and (8) hours devoted to preparing the attorney fee
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petition and related Jdocuments are excessive and
duplicative. Each of these objections is addressed in
turn.

With the exception of tihe September 2, 1982 entry
for Mr. Shapirec, we find no basis to disallow the time
spent on such activities as research, document and
transcript review, and organizing the file. The hours
devoted to research, document and transcript review
were clearly a legitimate expenditure of time; we also
find that the small amount of time devoted to such
activities as organizing the file and providing
instructions to support staff was also a legitimate
expenditure, given the large and complex record in this
case. However, the .4 hours c¢laimed for the entry on
September 2, 1982, which apparently includes time for
photocopying, as well as for other work, is reduced t>
.2 hours on the ground that this activity cci1ld have
been delegated to support staff. Additionally, .3

hours on March 4, 1983, which was n.evoted teo discussing
the case with a legal newspaper is disallowed as a non-
legitimate expense.

The agency’s second objrection concerns travel
time;-which the agency conteinds should be billed at a
lesser rate thar legal time, citing Mitchell, 19
M.5.P.R. at 215, wherein the Board found that it was

not appropriate to bill travel time at the same rate as

the attorney’s normal working time. Following the
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decision of the U.S. Court of Appeals for the Federal
circuit in Crumbaker v. MSPB, 781 F.2d 191 (198§)°,
which disapproved of the Board’s practice in this
regars!, +The Board has awarded fees for reasonable
travel time billed at the same rate as the counsel’s
normali hourly rate. Hoover v. Dept. of Navy, 30
M.S.¥.R. 641, 643 (1986). We find that the travel time
billed by counsel 1is reasonable and is ‘therefore
awardable at the hourly rates which we have previously
found are reasonable.

Additionally, we find no merit in the agency’s
third and fifth contentions that 34.5 hours for client
telephone conversations and 90 hours to prepare for the
Board hearing are excessive or lack sufficient
documentation. We agree with the respondent that,
particularly in a career-threatening action of the sort
involved here, numerous teleconferences would be
necessary between counsel and client. Upon review, we
find the 90 hours claimed for hearing preparaticn tec be

reasonable in light of the fact that the hearing lasted

9 A petition for rehearing has been filed in the
Crumbaker case and the Court has agreed to hold the
petition pending the Supreme Court’s resolution of
ancther issue addressed in the Crumbaker decision,
i.e., whether an award of attorney fees may be enhanced
to corpensate for the risk of non-payment, See
Commonwealth of Pennsylvania v. Delaware Valley
citizens* Council for Clean Air, 54 U.S.L.W. 5017 (July
2, 1986). That issue, however, is unrelated to the
issue of whether travel time should be billed at the
same rate as the attorney’s normal working time.
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four days, and involved numerous witnesses and
exhibits.
The agency’s fourth contention -~ that the 30.8

hours devoted to an unsuccessful motion to dismiss
should be disallowed -~ requires a consideration of
whether the motion was severable according to the rule
announced by the Supreme Court in Hensley v. Eckerhart,
103 S.Cct. 1933 (1983}. In Hensley, the Court
emphasized that the denial of fees for unsuccessful
claims is contingent upon a finding that these claims
are “"distinctly different” claims, i.e., based on
7different facts and legal theories” than successful
claims. Id. at 1940. See Lizut v. Department of Army,
27 M.S.P.R. 611, 617-18 n.il (1985)(fees for an
unsuccessful reprisal claim allowed and fees denied.
only for claims which were “completely separate from
and unrelated to the merits” of the appealable action).
In Hensley, the Court further observed that
7(l]itigants in good faith :ay raise alternative legal
grounds for a desired outcome, and the court’s
rejection of or failure to reach certain grounds is not
a sufficient reason for reducing a fee.” 103 S.Ct. at
1940.

Relying on the Supreme Court’s observation 1in
Hensley, the United States Court of Appeals for the
Federal Circuit recently rejected the Board’s argument

that certain of an appellant’s unsuccessful arguments
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were severable and that a reduction of the fee award
was warranted on this basis. Keely v. Merit Systems
Protection Board, 793 F.2d 1273, 1275~76 (Fed. Cir.
1286). The court interpreted the Hensley decision as
rejecting a mathematical approach comparing the total
number of 1issues in a case with those actually
prevailed upon. Id. at 1276.

An application of the principles announced in
these cases leads us to conclude that the time spent on
the motion to dismiss was not fractionable or severable
from the _merits cf the action and should not be
disallowed. While it is +true that the motion to
dismiss emphasized different legal theories than those
on which the appellant ultimately prevailed, the motion
did articulate the argument that the comparative
statistics upon which the agency relied were flawed.
Merits File, Tab 27, Respondent’s Motion to Dismiss, at
11 n.s6. This argument proved to be the one which the
Board found was dispositive, and the fact that it was
advanced as a subsidiary, rather than a primary,
argument in respondent’s motion to dismiss does not
make the time spent on the entire motion severable.

We find this case is therefore clearly
distinguishable from the case on which the agency
relies, Devine v. Sutermeister, 733 F.2d 892 (Fed. Cir.
1984). Sutermeister found that the issue of timeliness

argued in a motion to dismiss was divorced from the
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merits of the case and was “sufficiently significant
and discrete” as to be severable. Here, given the
interrelationship between the factual issues raised in
the motion to dismiss and the issuz of the comparative
statistics on which the respondent ultimately
prevailed, we conclude that the time spent on the
motion was not fractionable and should not, therefore,
be disallowed.

The agency’s final three objections to the claimed
hours focus on time spent for discovery, for review of
the Goodman case, and for preparation of the fee
petition. We agree with the agency’s contention that
the respondent’s discovery requests in this appeal are
nearly identical to those propounded in the Goodman
case, and that this factor warrants a substantial
reduction in the claimed hours for discovery. See
Agency Submission at 3 n.2, tab 20. For this reason we
disallow 6 of the 10.4 hours devoted to discovery by
Mr. Shapiro for the time period May 27, 1982 to July
15, 1982. Additionally, we agree with the agency’s
contention that the 6.3 hours claimed for review of the
recommended decision in Goodman on April 11-13, 1983
are excessive, even when the substantial length of that
decision is considered. Accordingly, we disallow 3.3
of these claimed hours. Finally, the agency correctly
points out that there is a duplication of hours claimed

for May 18 and 19, 1982, in the respondent’s first
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submission and in respondent’s additional submission.
Attorney Fees HMotion, tab 1; Respondent’s Submission,
tab 23. To eliminate this duplication, the 1.4 hours
for May 18-19, 1984, entry, claimed in respondent’s
second submission, which covered the period May 18,
1984 - January 25, 1985, are disallowed.

We also find that the 28 hoursl® claimed for
drafting the fee motion are excessive. The issues
presented by the fee motion were not novel or difficult
enough to warrant the expenditure of 28 hours. On this
basis, we disallow 19 of the 28 hours claimed by Mr.
Scott on May 21-23, 1984, for this activity. Finally,
we note that the respondent has withdrawn a claim for 3
hours of Mr. Scott’s time on November 30, 1982. Tab
18, Respondent’s additional submission, at 5.

Taking into account the foregoing adjustments to
the number of hours claimed (30.2 hours disallowed and
3 hours withdrawn), we conclude that the fee award

amount should ke calculated as follows:

10 1n nis original motion for attorney fees, 9 hours of
Mr. Scott's time on May 23, 1984 was claimed for this
activity. Tab 1, itemized 1listing, at 6. In a
subsequent submission, respondent claimed 19 additional
hours for Mr. Scott on May 21-23, 1984, to draft and
edit the attorney fee petition. Tab 23, itemized
listing, at 1.
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Mr. Shapiro: 156.8 hours € $100 per hour= $15,680.00
Mr Shapiro: 216.5 hours @ $110 per hour= $23,815.00
Mr. Shapiro: 21.1 hours @ $125 per hour= $§ 2,637.50
Mr. Shapiro: 28.3 hours @ $135 per hour= $ 3,820.50
Mr. Scott: 23.4 hours € $125 per hour= $ 2,925.00
Mr. Kator: 23.0 hours @ $100 per hour= $ 2,300.00
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Totals 469.10 $51,178.00

B. Expenses

An award of attorney fees under 5 U.S.C. § 7701
(g) (1) may include reimbursement for counsel’s out-of-
pocket expenses which are normally charged to a client,
such as costs for travel, postage, messenger service,
and telephone tolls. Bennett v. Department of the
Navy, 699 F.2d 1140, 1144 (Fed. Cir. 1983); Koch v.
Dept. of Commerce, 19 M.S.P.R. 219, 221 (1984) (holding
that the cost ©0f messenger services are recoverable),
Taxable costs, such as photocopying and transcription
costs for depositions and hearings, which may be

recovered under 28 U,S.C. & 1920 may not be awarded
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under 5 U.S.C. § 7701(g) (1) .1 Koch, 1% M.S.P.R. at
221-22 (1984) (overruling Board‘’s prior rule that
photocopying expenses were recoverable and applying the
rule in Bennett prospectively).

In his initial motion for attorney fees, the
appellant sought $4,105.59 for expenses. Based on the
above cited cases, we find that only the expenses for
postage ($220.06), courier service ($33.50), messenger
service ($36.00) and travel and parking ($1,956.20) are
allowable. We find, however, that counsel has provided
insufficient documentation regarding the travel and

parking expenses. Given the relatively large amount of

11 Even assuming that we were to find that the
EAJA attorney fee provision at 5 U.S5.C. § 504 is
applicable to this proceeding and were to consider
respondent’s photocopying and transcription expenses
under that statute, the expenses which respondent
seeks are not recoverable under 5 U.s.C. §
504 (b) (1) (a). Under virtually identical provisions in
the EAJA, both administrative agencies and courts may
award expenses, including “the reasonable expenses of
expert witnesses, the reasonable cost of any study,
analysis, engineering report, test, or project which is

found ... to be necessary for the preparation of the
party’s case....” Compare 5 U.S.C. § 504 (b) (1) (A) and
28 U.S.C. § 2412(4d) (2)(A). Courts have interpreted

this language strictly, however, and have held that
photocopying and other taxable costs recoverable under
28 U.S.C. § 1920 are not recoverable under 28 U.S.C. §
2412(d) (2)(A). See Oliveira v. United States, 11 Cl.
Ct. 101, 109 (1986). See also NAACP v. Donovan, 554 F.
Supp. 715, 719-20 (D.D.C. 1982). Although courts may
award photocopying and transcription expenses as
taxable costs under 28 U.S.C, § 2412(a), see NAACP, 554
F. Supp. at 719, there is no comparable provision in 5
U.S.C. § 504 providing for the award of taxable costs.
Thus, respondent’s photocopying and transcription costs
are not recoverable under either 5 U.5.C. § 504 or §
7701 (q) (1).
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the expense, the affidavit from the office manager of
counsel’s law firm stating that the expenses were
incurred in connection with this appeal is insufficient
under these circumstances. Additionally, we find that
the documentation concerning the postage, courier, and
telephone costs which counsel claimed in  his
Supplemental Submission on Remand are insufficient in
that it is unclear whether such expenses wire incurred
in the Board proceeding as opposed to the proceeding
before the U.S. Court o©f Appeals for the Federal
Circuit. See note 6, supra. If counsel wishes the
Board to further consider the c¢laimed travel and
parking expenses, or those expenses listed in his
Supplemental Submission, counsel is ORDERED to provide
further documentation concerning these expenrses to the
Clexrk of the Board within twenty (20) days of the date
of this order, with service of any submission on the
agency. The agency may respond to any such additional
submission by filing a response with the Clerk of the
Board within fifteen (15) days of service of the
respondent’s submission upon the agency.

To sum up, we find that an award of $51,467.56,
which includes $51,178 for fees and $28%.56 for
expenses, is reasonable and in the interest of justice.

Accordingly, the agency is hereby ORDERED to pay
to David Shapiro, counsel for the respondent, the sum

of $51,467.56 and to furnish evidence of compliance to
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the Clerk of the Board within twenty (20) days of the
issuance of this opinion. Any petition for enforcement
of this Order shall be made to the Clerk of the Board
in accordance with 5 C.F.R. § 1201.182(b). If the
respondent does not file an additional submission with
the Board within twenty (20) days of the date of this
order, as set out above, this opinion shall kecome the
final decision of the Board in this appeal at the
expiration of the twenty (20) <fay time period. If this
decision becomes final at the expiration of this twenty
(20} day time period, the respondent is hereby notified
of the right under 5 U.S.C § 7703 to seek judicial
review of the Board’s action by filing a petition for
review in the United States Court of Appeals for the
Federal Circuit, 717 Madison Place, N.W., Washington,
D.C. 20439. The petition for judicial review must be
received by the Court no later than thirty (30) days

after the respondent’s receipt of this order.

ey N
' bert E. Taylor
g Clerk of the Board
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FOR THE BOARD:



